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One of the Medicare physician payment patch's offsets that has received little attention in the weeks following the fiscal cliff deal allows contractors to recover overpayments for up to five years, increasing providers' exposure and liability for recoveries, experts say.
A legal analysis from Arent Fox says the provision, which increases the government's overpayment recovery period from three years to five, has been largely unnoticed but that it could have a very significant impact on providers. The provision is expected to save the government $500 million in previously uncollected overpayments.
Many providers may not yet be aware of the the provision, which went into effect immediately, but attorney Paula Sanders at Post and Schell said that over the course of the next month she expects they will take notice as the new policy comes into play. Although CMS has not released guidance on the change, Sanders said she expects the agency will tell the Recovery Audit Contractors to go back five years when looking at potential overpayments.
The provision, however, does not change the re-opening period. “Although the overpayment recovery period has now been extended to five years, absent fraud or similar fault, contractors still generally have just four years to reopen and adjust paid claims,” Arent Fox's legal analysis says.
The provision was the result of a recommendation from the Office of the Inspector General that found changing the recovery period to five years after the payment was made would allow for the government to collect previously identified overpayments. The previous three-year recovery period was a barrier to collecting overpayment that the OIG identified but the government could not collect, according to the report.
One health care expert said that while the fiscal cliff provision will mean a lot more exposure for providers, it is still far better than the 10-year look back period that CMS proposed in February 2012, which was heavily criticized by providers across the health care spectrum. Sanders speculated that perhaps Congress' actions in setting the recovery period will mean that CMS final regulations on overpayment recovery will not include the proposed longer look-back period.
Also, the provision may not have attracted much attention as many providers made it out of the fiscal cliff discussions relatively unscathed, one health care expert said. Compared to what potentially lies ahead with upcoming budget negotiations, this provision may not be providers' biggest concern.
Sanders said she expects the number of appeals will increase as the number of claims from which contractors can recover overpayments increases. But one health care expert said while the new policy will most likely increase the number of audits, it could cut both ways on the final number of appeals as hospitals and other providers are not following through with all potential appeals partially due to the expense of the appeals process. The American Hospital Association's RACTrac survey says that 58 percent of hospitals have spent more than $10,000 managing the RAC process in the third quarter of 2012. Although hospitals are currently only appealing about 40 percent of RAC decisions, AHA has said they will encourage hospitals to appeal every RAC denial.
[bookmark: _GoBack]The appeals process has also experienced backlogs at the second and third levels of appeals, partially due to an exponential increase of RAC appeals, and as a result CMS has experienced difficulties meeting deadlines for hearing cases (see related story). -- Michelle M. Stein 
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